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HU. S. District Court, 
(Southern District of New-York.) 


February Term, 1852. 
Before the Hon. SAMUEL R. BETTS, District Judge. 7. 3 
_ Tue Stream Wan-suip Pizarro, ads Cornetius H. Marruias. 


COLLISION. 


It isthe proper mode of taking excception to the jurisdiction of the Court in a civil action 
brought by a private suitor against an armed ship of a friendly power, for the U.S. At- 
torney to file a suggestion in the name of the United States. 

A ship of war belonging to a nation in amity with the United States, and not prohibited by 
the President a free entry into the ports of the United States, is not liable to arrest on pro- 
cess from the local Courts, for a wrongful collision within the territorial jurisdiction of the 
United States, with an American merchant vessel. 


The libel in this case was filed July 21, 1851, against the steamer 
Pizarro, for damages occasioned by a collision with the schooner 
Thomas Conner. It avers that the libellant is a resident of Norfolk 
in Virginia, and owner of the schooner, which belongs to that port. 
That on the 17th day of July, 1851, the schooner was under way on 
a voyage from this port to her home port, and when off the Light 
House at Staten Island, and about 200 yards from the shore, close 
hauled upon the wind, she met the steamboat Pizarro at about twelve 
o’clock at noon, coming into this port from sea, at the rate of twelve 
or fifteen knots the hour. That the steamer attempted to pass in- 
shore of the schooner, and thereby came in collision with her, break- 
ing various parts of the vessel and doing her damage, which caused 
her delay in this port six days to make repairs. 

Process of attachment was prayed for and taken out in the usual 
course of practice the same day, and the Marshal arrested the steam- 
er thereon and made return to Court of the arrest, on the 5th of Au- 
gust, 1851. On the 7th of November thereafter, the United States 
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attorney for this district, on the part and behalf of the United States 
and by direction of the Executive power and authority thereof, filed 
a suggestion and gave the Court to understand upon the question 
of jurisdiction, that the said steamer was a public armed vessel of 
war of her Catholic Majesty the Queen of Spain, and that there 
exists between the United States and the Queen of Spain a state 
of peace and amity, and that the public vessels of war of her Ma- 
jesty, while they conform to the law of Nations and laws of the 
United States, can at pleasure enter the ports of the United States 
and depart therefrom without seizure, arrest, detention or moles- 
tation, by any civil process or other means, inconsistent with their 
rights by treaty or the laws of Nations. The suggestion follows 
in large detail the statements set forth in one presented in the 
case of the Exchange (7 Cranch, 116), and is modelled in its aver- 
ments upon that precedent. 

It is not necessary to rehearse more than the allegations of the 
libel showing the ground of action on which the point of jurisdic- 
tion is raised for the decision of the Court. 


J. Prescott Hall, U. 8. Attorney, in support of the suggestion. 
George I’, Betts, for the libellant. 


Berrs, District Judge.—The case stated upon the libel is within the 
ordinary jurisdiction of this Court, and the process prayed for is one 
which of right issues upon such complaint (Waring v. Clark). 

Under the established doctrines of the admiralty law’ (5 How., 
p- 441), a libellant has his election in cases of maritime tort, to pro- 
ceed in persona against the wrong-doer or in rem against the vessel 
as the instrument of the wrong and injury: and as a general rule, 
the vessel is held responsible in specie, to the same extent as her 
owner or master, for any injury sustained by others through negli- 
gence or misfeasance in her management, or other default of the 
master acting within the scope of his authority, equally in matters of 
tort as of contract (New Jersey Steam Navigation Co. v. The Mer- 
chants’ Bank, 6 How., R., 344; 3 Kent, 6 ed., 162, 218; Abbott 161, 
166, Perkins’ ed. and notes). 

On the execution of the process and arrest of the ship, in this 
case, the Government of the United States constituted itself a party 
to the action in its political capacity, and claimed a right to intercept 
the jurisdiction of the Court over the subject matter of the suit, and 
to that end filed and presented through its proper law officer the sug- 
gestion addressed to the Court. 

It is this feature which gives significancy and special importance 
to the case, because the effect of the procedure is to interdict to the 
citizen a right of resort to any judicatory of the country for redress 
of injuries sustained by him in time of peace, within the dominions 
of the United States, from a ship of war belonging to a foreign 
power. 

The regularity of the proceeding on the part of the Government, 
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in the method in which the objection is raised, and the privilege to 
interpose it, must be deemed definitely settled by the judgment of 
the Supreme Court, in the case of McFaddon v. The Sch. Exchange 
(7 Cranch, 116), and to be no longer a debatable question before the 
inferior tribunals. 

The prerogative of the Government of the United States to subro- 
gate itself a party in place of the nation owning the offending ship, 
with the right to supersede all inquiry into the merits of the suit by 
a preliminary exception to the competency of the Court to take cog- 
nisance of it, being conceded, the only question for consideration is 
whether the position of law upon which the interference is founded, 
applies to and governs this case. 

The proposition of the suggestion is, that a ship of war belonging 
to a nation in amity with the United States, and allowed by the Gov- 
ernment of the United States to enter its harbors, is not, whilst with- 
in its territorial jurisdiction, subject to arrest on any civil cause of 
action at the suit of an individual. 

No case in the United States or England is produced in which the 
point in so broad a form has been directly presented for judgment, 
nor do I find the rule recognised in the writings of any publicist of 
authority to the extent propounded by the suggestion. The Supreme 
Court of the United States, in the case of the Exchange (7 Cranch, 
116), stated as a general proposition, that such is the doctrine of the 
Law of Nations. It is, however, to be observed that the point under 
consideration and adjudged by that Court was, upon the authority of 
a Court of this country, to attach an armed ship of a foreign friendly 
power, within our waters at the suit of an individual, and in- 
quire into and decide the ¢ztle to such ship of war, between the in- 
dividual suitor and the nation under whose flag and commission she 
sailed. 

It is manifest that a distinction in point of principle and policy 
may exist between a question so circumstanced and a claim which 
affects the responsibility of a ship of war to individuals for acts or 
obligations which by the seca-laws, common to maritime communi- 
ties, are binding upon vessels domestic and foreign, and are enforced 
against them by Courts of law, in many instances upon the fact of 
their foreign character. 

In the first case the validity of the authority of a Sovereign over 
a national ship, commissioned by him and whose flag she bears, and 
also his right of property in the ship, would be made the subject of 
contestation—an inquiry which might be regarded, if entertained and 
carried out by a foreign tribunal, as trenching upon the dignity and 
independence of the nation, and tending to subject its attributes of 
sovereignty to review and control by foreign tribunals; whilst in 
the case of the arrest of a ship of war for a supposed liability to an 
individual upon contract or for tort, the Court would not be inter- 
meddling with questions touching the rightful anquisition of property 
possessed and claimed by a foreign sovereign,“but would be only al- 
lowing the remedy common to its functions, ‘to erforce the. rights 
of a suitor against property, the ownership of which is not in con- 
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testation, placed voluntarily by the nation to whom it belongs, with- 
in the territorial jurisdiction of the Court. 

The suggestion filed in this case distinctly avers that the Pizarro 
came voluntarily into this port whilst prosecuting the business of the 
Queen of Spain. She was not accordingly constrained to seek shel- 
ter here from stress of weather or the pursuit of enemies, and has no 
plea of immunity from detention here, for these causes [Spanish 
Treaty, October 27, 1795, art. 8]. 

The suggestion does not raise the objection to the action, that the 
libellant did not in the first instance apply for redress to the officers 
of the ship, or to the representatives of the Queen of Spain, or to 
the Queen herself. 

In a fitting case the Court would no doubt restrain a party from 
arresting a ship of war of a friendly power until he showed he had 
no other means of redress, and had fairly sought it by application to 
the Government owning the delinquent vessel. The proposition sub- 
mitted for judgment goes to the extent of denying the liability of 
this ship to arrest, although the party complaining is refused and ex- 
cluded from all means of obtaining his right by peaceable adjust- 
ment. 

This doctrine is of the broadest bearing. It is no way limited to 
cases of tort, but applies to demands by ship-wrights, artisans, mate- 
rial men, pilots, wharfingers or owners of docks for repairs, and all 
other industrial classes who supply the ship services or necessaries 
indispensable to her safety and preservation, or to the health and sub- 
sistence of the officers and crew. 

The proposition in this aspect of it, if now presented for the first 
time, in view of its effect upon the business pursuits of artisans and 
others connected with the fitments, reparation and salvage of ships 
of war out of the dominions of the sovereign owning them, would 
demand, particularly in a maritime Court, the gravest consideration, 
before being implicitly adopted. The rule, certainly to that extent, 
is not recognised in the English Admiralty. 

In the case of the line of battle ship Prince Frederick, belonging 
to the King of the Netherlands, which was brought into an English 
port by pilots, disabled in a slight degree, and libelled by them for 
salvage, Lord Stowell held that the ship was subject to the jurisdic- 
- of the Court, and decreed salvage against her to the amount of 

800. ” 

The case of the Santissima Trinidad (7 Wheat., 284), may be re- 
garded as importing a jurisdiction of the local Courts, in certain ex- 
igencies, at the suit of individuals over a foreign ship of war. The 
action was not directly against the body of the ships, but was an 
attachment of property brought into a port of the United States, by 
two armed vessels under the flag of the United Provinces of the 
Rio la Plata, captured by them as prize of war. 

Although the Supreme Court reserved themselves from saying the 
ships wouid be amenable to the action, yet by recognising the -juris- 
diction of the Cuurt over their prize property, at the suit of an indi- 
vidual charging the capture to have been illegal, it is most forcibly 
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implied that the jurisdiction would be upheld against the ships them- 
selves if they interposed any resistance to it (7 Wheat., A., 354). 
Nor is it noticed in the decision as a particular any way affecting the 
jurisdiction of the Court, whether the property was arrested on board 
the ships or not by the process of the local Court, in distinguishing 
the case from that of the Exchange. 

It cannot depend upon the circumstances of a ship of war en- 
deavoring to prevent the execution of process upon property in her 
custody, within a port of the United States, whether she is subject 
to the jurisdiction of the local Court, because if whilst there she has 
under the Law of Nations the immunity of a license to remain and 
depart at pleasure, no private citizen can, because of a misuse of 
the privilege,’on her part, deprive her of the benefit of such licence. 

The exercise of jurisdiction upon her in such case would seem 
rather to be justified on the consideration that it was indispensable 
to the maintenance and enforcement of the right of the citizen; and 
that reason ought to have no less weight when the authority of the 
Court is employed directly in support of his right, than when it is in- 
voked incidentally and collaterally. The gist of the principle is, the 
exemption of the ship, and when that does not exist in one case, by 
parity of reason it would appear not to accord by law in the other. 

Jurists are by no means agreed that the property of a sovereign, 
placed within a foreign country by his consent, has attached to it by 
the law of nations a privilege or exemption from arrest in such 
country in favor of its citizens, for the debts or liabilities of the 
sovereign, incurred otherwise than through the instrumentality of 
the property itself. Martens says that the property of a foreign 
sovereign who is not upon the spot, as well as that which belongs to 
his State or subjects, is under the jurisdiction of the State where it 
is found, is liable to seizure not only at the suit of the State, but of 
the subjects also, when they demand it in the regular course of jus- 
tice, however motives of policy might justify a refusal (Law of Na- 
tions, B. 5, § 9). 

In the case of salvors then in the English Admiralty, the right to 
hold the ship in specie amenable, alike whether a foreign ship 
of war or a merchantman vessel for maritime services bestowed 
upon her is judicially established: and it can hardly be doubted 
that other classes of claims of similar equity would have the same 
protection awarded them: there can be no higher order of merit in 
the eye of the law in a demand accruing against a vessel upon a 
maritime contract, express or implied, than one against her arising 
out of a maritime tort committed by her. 

Moreover it may be asked, upon what principle an armed ship 
of a foreign nation should be freed from responsibility for wrongful 
collision with another vessel at sea, that would not also free her 
commander from liability personally therefor ? 

The national sovereignty represented by the commission and rank 
of the one ought not to be less respected than when represent- 
ed in the materials of the other. 

Yet the responsibility of the highest officer in a foreign navy to 
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a personal action in the Courts of another power in favor of a 
citizen of the latter, for an injury inflicted negligently by a ship of 
war commanded by such officer upon the vessel of the citizen, is well 
established in law. 

The subject was examined with great learning and care by the 
Supreme Court of this State in the case of Percival v. Hicks, which 
was an action in personam, to recover damages occasioned by a col- 
lision at sea. ; 

The defendant was commandant of a British sloop of war, sail- 
ing with a squadron of vessels under a superior officer. He was 
ordered to give chase to the libellant’s schooner. She refused to 
obey the signals of the sloop of war and to heave to when fired upon. 
She made all sail to escape, and the sloop whilst manceuvreing to 
intercept her, came in collision with her and she was sunken and 
totally lost in consequence thereof. The Captain of the sloop and 
officer in chief command, supposed from all the circumstances that 
the schooner was a French cruiser. The British and French Gov- 
ernment were at the time at war. 

A verdict was rendered against the defendant for $29,734,%4, dam- 
ages occasioned by the collision, and the Supreme Court, on a care- 
ful consideration of the question, affirmed the verdict. 

The liability of the defendant was not controverted by his counsel, 
as able and experienced as any in the State, but the defence on 
the merits was placed upon an objection to the jurisdiction of the 
State Court, it being insisted that the cause was one of Admiralty 
and maritime jurisdiction, and only triable in a District Court of the 
United States. 

As the functions of the Court allow a party to pursue his right 
against the person committing a trespass upon his vessel at sea, or 
against the ship which is the instrument of the wrong, the reason is 
by no means an obvious one which would place the commandant of 
a ship of war within its jurisdiction for acts done on the high seas 
under his commission and in obedience to orders, but would exempt 
his ship from the same jurisdiction. The dignity of the sovereign 
would not seem to be less implicated by the exercise of the jurisdic- 
tion in the one method than in the other. 

The general principle clearly is, that when a subject matter is 
brought within the jurisdiction of a Court, the remedy in relation 
to it will be conformably to the functions of the Court, whether by 
arrest of the person or attachment of the thing. 

These considerations, if the question presented to the Court were 
an open one, would have great weight in inducing it to regard the 
ship liable in this case for the injury the plaintiff sustained in the col- 
lision caused through her wilful or negligent mismanagement. 

A nation is regarded as sustaining an injury when a wrong is un- 
lawfully inflicted upon its citizens or their property (Valtelle, B. 2, 
Ch. 6, § 71), and the licence implied from the courtesy of nations to 
the armed ships of each other, to enter, remain in and depart from 
their ports, without liability to arrest or detention therein by private 
suits, cannot reasonably be supposed intended to protect them in the 
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breach of those obligations which good faith and friendship impose 
upon them which avail themselves of the privilege. 

But ona careful consideration of the judgments of the Supreme 
Court upon this subject, already referred to, I am constrained to say, 
those authorities treat the exemption of a national ship under the 
circumstances of the Pizarro as absolute and unlimited in respect to 
proceedings in behalf of individuals against her, and only admit the 
privilege or license lost, when the ship commits a wrong upon the na- 
tion itself which harbors her, either in violating its neutrality, or by 
some direct act of aggression against the national authority 
(7 Cranch., 116; The Hachange, 7 Wheat., 354; The Santissima 
Trinidad). 

So also those decisions are understood by an American writer of 
distinction and authority, upon national law (Wheat. International 
Law, 139, 182). 

This Court will sedulously avoid adopting any doctrine which 
trenches upon an opinion declared by the Supreme Court, respect- 
ing the general principles of law applicable to a particular subject, 
whether the point adjudicated by the Court was placed upon the 
principle declared or otherwise. 

This is necessary in order to maintain harmony in the adminis- 
tration of the law by inferior judicatories. 

It is not enough, in my opinion, that the leading case before the 
Supreme Court (the Exchange), and decided by that high tribunal, 
embodied facts and equities differing from the one here under con- 
sideration to withdraw this from the authority of that decision, in- 
asmuch as the Supreme Court, base their judgment upon a principle 
broader than the particular matter in demand in the suit, and one 
which applies directly to the Pizarro. 

The reasoning of the Court on the doctrine of the Law of Nations 
governing the condition of armed ships in foreign ports, results in 
the proposition, that they are under a license or privilege, which ex- 
empts them from arrest at the suit of an individual. 

That extent of exemption was not needed to clear the Exchange 
from the suit pending against her, but under that doctrine she was 
discharged, and it manifestly disposes of the action instituted against 
her. That doctrine embraces the right of action in this case, and 
must control the decision of this Court. 

I shall accordingly pronounce against the maintenance of the ac- 
tion, and order the steamship Pizarro to be discharged from arrest 
ws be delivered up to the officer of the Queen of Spain in command 
of her. 

Nevertheless, as the libel charges that the collision of the Pizarro 
with the vessel of the libellant was both wilful and through gross 
negligence on the part of those conducting the steamer, and as the 
suggestion does not contest that allegation, the Court imposes no 
costs on the libellant. 

Decree accordingly. 
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Superior Court. 
(City of New York.) 


March General Term, 1852. 
Before DUER, PAINE and BOSWORTH, Justices. 


Wiuram §. Bricut anp anotuer, ag¢. Wituram Currie, ET AL. 


PLEADING—-PROMISSORY NOTE—-ADMINISTRATOR——CODE——DEMURRER. 


Upon a promissory note made to one as administrator, he may now sue either as administrator 
or in his own right. 

But the character in which he sues affects materially the rights of both parties ; an averment, 
therefore, that he is administrator is a material averment, and cannot be rejected as surplus- 

e. 

a. is matter wholly foreign and irrelevant to the cause. 

The changes in the law respecting an administrator’s right to sue as administrator, and the 
error of cases in still holding that his description as administrator may be rejected as surplus- 
age, commented upon. 

The want of making profert of his letters of administration in a suit by an administrator was 
until the code had on special demurrer ; but under the code profert of his letters is not ne- 
cessary. And a demurrer upon that ground overruled as frivolous. 


The facts appear in the opinion of the Court. 


Parvez, J.—In this case the plaintiff declared as administrator upon a 
promissory note indorsed to him as such administrator, but did not make 
profert of his letters of administration. For this cause the defend- 
ant demurred to the complaint. At the special term judgment was 
ordered upon the demurrer as frivolous, and the defendant appeals. 

Upon the argument the plaintiff resisted the demurrer, principally 
upon the ground that the allegations in the complaint that the plain- 
tiff owned and sued upon the note as administrator, and demanded 
judgment upon it as such, were only by way of description, and might 
be struck out as surplusage. 

In the present state of the law upon this subject, this ground does 
not appear to be tenable. Surplusage is defined to be “matter 
wholly foreign and irrelevant to the cause” (1 Chit., Pl. 263). And 
it is now well settled that an administrator may sue upon a promis- 
sory note made to himself as administrator, or he may sue upon it in 
his own right. He has a right to frame his suit in either way, and 
thus attach to it the incidents which belong to either mode of su- 
ing. But if he chooses to sue as administrator the averment that he 
does so is not foreign and irrelevant to the case. The idea that the 
character in which a party has a right to present himself and does 
present himself in Court, a character which most materially affects the 
rights of both parties to the suit, may be struck out as surplusage, 
is certainly a novel one and I[ think unsupported by authority. 

There is however a case not very ancient where it was held that 
the description of the plaintiff as administrator might be struck out 
as surplusage (Crawford v. Whittol, cited N. 5, 1 Doug., 4). That 
case, which was upon a foreign judgment recovered by the adminis- 
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trator, was directed in 1773, and at that time, as appears from several 
cases decided not long afterwards, such an action could not be 
brought by one in his character of administrator. The first case in 
modern times in which such an action was held to be maintainable 
was King v. Thom (1 T. R. 488), decided in 1786, which was fol- 
lowed by Cockerell v. Kynaston (4 T. R., 278), and finally by Cowell 
v. Watts (6 Easts, R. 409), and since those decisions the law has con- 
tinued settled that an administrator may sue upon contracts to him- 
self as administrator, and where the money recovered would be assets. 

But it is not a little curious to observe the vibrations of thé law 
upon points of difficulty. Before these two last changes upon this 
point, two opposite doctrines had been successively held at a much 
earlier period. The earlier cases of Warfield v. Warfield (Latch 
220), 1 Vent. 109, Atkins v. Howard (Cro. Car. 219), 1 Ld. Raym, 
436, Gray v. Lockwood (Barnes, 132), and Marsh v. Yellowly (2 Str. 
1107), all held that in such cases one could not sue as administrator ; 
that if he did he was liable for costs, and his description as adminis- 
trator should be rejected as surplusage. But afterwards, in Bull v. 
Palmer (2 Lev., 165), and Mason v. Jackson (3 Lev., 60), it was held 
that one might sue as administrator in such cases, and Lord Ellen- 
borough, in Cowell v. Watts (6 East, 409), expresses a wish that the 
rule laid down in these latter cases had been abided by. 

Such are the changes that have taken place upon this mooted point, 
and it would not be strange, where there has been so much difficulty 
and so much contention about the principal question, if some confu- 
sion should have occurred respecting incidental ones; and among 
them that of striking out as surplusage in such cases. The only 
modern cases which I have been able to find supporting this doctrine 
are Biddle v. Wilkins (Pet. S. C. R. 692), and Savage v. Meriam 
(1 Blackford’s, R. 176). These cases, however, were decided exclu- 
sively and entirely upon the authority of the case in the note to 
1 Doug., 4, and without any notice being taken of the entire change 
in the law upon the main point since that case was decided. The 
case in Doug. certainly is not law now, for the law and reason for 
that decision have ceased to exist; and I can only regard the deci- 
sions in Peters and Blackford as having been made under a misap- 
prehension by no means singular. The *eason for the decision in 
Doug. was that where one could not sue as administrator the de- 
scription of himself as such was foreign and irrelevant. The dif- 
ference between that case and the cases in Peters and Blackford is, 
that in the latter he would sue in that character. The authority of 
cases the error of which can be so plainly shown ought not to be 
permitted to establish an absurdity. 

In each of the two last cases the case of Talmadge v. Chappel (16 
Mass., p. 71), was cited in support of the doctrine in question. But 
there is precisely the same want of analogy between that case and 
those asin the case in Doug. ; for it was expressly held in the Massa- 
chusetts case that the administrator could not sue as such in that case. 

It is now necessary to examine whether since the code profert of 
letters of administration is any longer necessary. ll the old form. 
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of pleading inconsistent with the code are abolished, and the code 
declares what the complaint shall contain. Profert of a record or 
instrument is not within its requirements; for a statement of the 
cause of action may be made without making profert (S. S. 140, 
142). And for the same reason the want of profert is not a ground 
of demurrer. We think, therefore, that although before the code the 
want of profert where it was necessary, was a good ground of de- 
murrer, yet that it is not now; and that the judgment of the special 
term overruling the demurrer as frivolous must be affirmed with 
costs. 


Caruartne Brown v. Wituram T. BuriincHaM, AND OTHERS. 


DESCENT. 


The rule of the common law that in the descent of a newly purchased inheritance the blood 
of the father is to be preferred is not applicable when the descent is to brothers and sisters, 
or their descendants. 

The rule in fact abolished in every case of a descent in which the statute provides. 

Whether it is still in force in cases omitted by the statute. Quere ? 

Quere also, whether in those cases the disability of the half blood has been removed ? 


The complaint states that Dorcas M. Remsen died August 1, 1849, 
intestate and without lawful issue, nor any father, mother, brother 
or sister, and at the time of her death was seized of the premises No. 
150 Elizabeth-street, of which she was first purchaser: that she left 
her surviving the plaintiff and Ann Eliza Price, children of her de- 
ceased sister of the whole blood, her only heirs. That she also left 
her surviving William L. Burlingham and Philena White (wife of 
Hartson White), the brother and sister of the intestate of the half blood 
on her mother’s side, being the brother and sister of the intestate by 
the same mother, but by a different father, who was a former husband 
of the mother, and who died before the marriage of the mother and 
father of the intestate, who claim also to be heirs at law and tenants in 
common, and entitled each to one-third of the estate—that Burling- 
ham’s wife claimed an inchoate right of dower. The plaintiff in- 
sists that Burlingham and Philena White have no interest, but that 
herself and defendant Ann Eliza Price are each seized of a moiety 
of the property, and pray that the Court may declare the rights of 
the parties, &c. 

The defendants Burlingham and wife answer, denying that the 
plaintiff and Ann Eliza are heirs at law, and setting up that Bur- 
lingham and Philena White are the only heirs at law and each seized 
of a moiety, and that if plaintiff and Ann Eliza are entitled to any 
share, it only can be one-third as representatives of a deceased sis- 
ter, and admit their own relationship and the other facts as stated 
in the complaint, except that they aver that the money with which 
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Dorcas M. Remsen purchased the estate was given her by her mo- 
ther, for the purpose of investment therein. 

The case was referred to J. 8. Bosworth, Esq., sole referee, who 
made his report on the 5th day of June, 1851, giving the plaintiff 
one-third, and Burlingham and Philena White each one other third 
of the property. From this decision the plaintiff appealed. 


A. R. Dyett, for the plaintiff, made and argued the following 
points : 


].—The referee erred in allotting any portion of the estate to Bur- 
lingham and Mrs. White. 1. Dorcas M. Remsen being first purcha- 
ser, the estate descended ut feudum antiquum, and no person could 
inherit except he or she were of the blood of the common ancestor, 
the father of the intestate (2 Black Comm. 222; Ib. 234, 6; Ib, 245; 
H. Chitt, Des. 3,123; 3 Cru. Dig. 359). 2. As between brothers and 
sisters, they do not inherit directly from each other, but as next heir 
to the common father, whose blood is preferred before that of the 
mother. 38. Inasmuch as Burlingham and wife must therefore claim, 
through the father of the intestate, through whom the estate is sup- 
posed to have already passed, they cannot inherit unless they be of 
his blood, and could have inherited, had he died seized of the pre- 
mises in question (Black. Comm., Book ii., p. 204 to 206 ; Ib. 221 to 242; 
1 Feud. 182; Medpath v. Rich, 3 Sandford, 81). 4. As Burlingham 
and Mrs. White had none of the blood of the intestate’s father in 
their veins, they could not have inherited from him, and cannot in- 
herit from the intestate. Half blood has been admitted in royal de- 
scents—but always they must be of the blood of the first “ con- 
queestor” (Plowd. 245; Co. Litt. 15; Hillyard, Real Property, 2d 
vol. 199, § 78; 4 Kent Comm., p. 403 to 408,and note). 5. Our sta- 
tute concerning half blood relatives only applies where the party 
claiming has some heritable blood, but not full blood. It cannot appl 
where the party has only half blood, and that half not heritable. If 
in this case, Burlingham and Mrs. White had been children of the 
same father, but different mother, or had the father’s blood been ex- 
tinct, they might have inherited. Again, it only applies to relatives 
in the same degree, which the parties are not here. Should it be 
said the defendants were nearer; a distant kinsman of the whole 
blood is preferred to a near one of the half blood (Black. Comm. 225 
to 229; Hallett v. Hare, 5 Paige 315; Watts v. Crook, Shower, 108; 
Strahan’s Domat, by Cushing, vol. 2, p. 238, No. 2980-2929; Champ- 
lin v. Baldwin, 1 Paige, 562; 3 R.S.,p. 604; 1R. L., p. 58). 6. Our 
statute of descents does not impair the doctrine of the common law, 
that the father’s blood shall be preferred, except in the particular in- 
stance in which it alters the rules of descent from those of the com- 
mon law. Beyond that, it expressly leaves all common law rules 
untouched (1 R.S., 751, §§ 1 to 15 inclusive, 10 Paige, 140; Torrey v. 
Shaw, 3 Ewd. Ch’y Rep., 361). 

Il.—The referee erred in excluding Ann Eliza Priee. Her rela- 
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tionship was admitted by plaintiff, and the other defendants not be- 
ing interested, had no right to contest it. 

I11.—The plaintiff and Ann Eliza Price, being of the blood of the 
intestate’s father, and sole heirs at law in equal degree to the com- 
mon ancestor, took per capita each a moiety, and the judgment should 
be modified accordingly. 


Beebe and Donahue contra: 


William T. Burlingham and Philena White, being the brother and 
sister of the half blood of the decedent, Dorcas M. Remson, inherit 
each equally with the sister of the whole blood, or with Catharine 
Brown, the plaintiff, who is her sole representative (R. S., Part 2, 
chap. 2, §§ 8, 15, vol. 1, p. 744, 2d ed.; R. L., chap. 12, § 4, vol. 1, 
p. 53 ; Chaplin v. Baldwin et al., 1 Paige, 562 ; Pond v. Bergh, 10 Paige, 
140; Den v. Jones, 3 Halst., 340; Karwon v. Lowndes, 2 De Sauss, 
210). 


By the Court, Durr, J.—It was insisted by the counsel for the 
plaintiff, that although the R. 8. have abolished the distinction be- 
tween the whole and the half blood, so as to render the latter capa- 
ble of inheriting, they have not abolished the rule of the common 
law, which declares that when the intestate was the first purchaser 
of the inheritance, relatives on the side of the father shall be first 
entitled to take, so as to exclude those on the side of the mother, un- 
til the blood of the father shall be wholly exhausted. The counsel 
enforced this position with much ingenuity and learning; but it is 
difficult to be reconciled with the terms of the statute, and, in our 
judgment, is plainly inconsistent with its intent and spirit. 

It would be a sufficient reply to the argument of the counsel to 
say that, admitting the rule of the common law upon which he in- 
sisted to be still in force, it could never be applied in a case like 
the present. It was only applicable when the descent, from the want 
of nearer relatives, could only pass to collaterals on the side of the 
father or mother, and when consequently those only could be en- 
titled to take who were able to trace their descent from a com- 
mon ancestor. But as between brothers and sisters it is settled law, 
that the descent is not necessary to be traced from a common ances- 
tor, but is immediate, in the same sense, as that froma father toa son, 
and, in an elaborate judgment, the Court of Appeals has recently de- 
termined that this doctrine is not confined to brothers and sisters, but 
extends to and embraces their descendants (McGregor v. Comstock, 
3 Cow., 408). 

The words “ relatives of the half blood shall inherit equally with 
those of the whole blood in the same degree,” in § 15 of the statute, 
plainly mean, that such relatives shall inherit precisely as they would 
have done had they been of the whole blood; nor can it be doubted, 
that they must be applied, in this sense, to every case of descent, for 
which the preceding sections in the statute were meant to provide. 

Apply them thus construed to § 8, which declares that “if all the 
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brothers and sisters of the intestate be living, the inheritance shall de- 
scend to such brothers and sisters if any of them be living ; and if any 
be dead then to the brothers and sisters and every of them who 
are living, and to the descendants of such as shall have died, &c., 
&c.,” and it is at once seen that the argument which has been ad- 
dressed to us needs no further reply. In all cases of a newly pur- 
chased inheritance that can arise under § 8, all brothers and sisters 
and their descendants of the half blood are to take as relatives of 
the whole blood. 

We have said that the rule of the common law which gives a 
preference to the blood of the father in the descent of a newly pur- 

chased inheritance, applies only where there are relatives on the side 
both of the father and mother, and it merits observation that in the 
only case of that kind for which our statute provides that of the 
brothers and sisters of the father and mother of the intestate and 
their descendants, this rule ofthe common law is expressly abolished 
(1 R.S., p. 753, § 13). It would be absurd to suppose that while in 
all cases under the section referred to, relatives of the half blood of 
the mother would be entitled to take, there can be any in which 
the nearest relatives of the half blood of the intestate himself were 
meant to be excluded. The effect of such a construction might be 
to give the whole inheritance to a second or third cousin of the half 
blood to the exclusion of a brother or sister ; an effect which it is im- 
possible to believe could have been intended by the legislature. 

The provisions of the statute are not incongruous, but entirely con- 
sistent. Jn respect to brothers and sisters of the father and mother 
of the half blood, the rule of the common law was necessary to be 
abolished, since otherwise it would certainly have applied. 

In respect to brothers and sisters of the half blood of the intestate, 
its abolition was unnecessary, since by removing the disability of 
the half blood it ceased to be applicable. 

It may be true that in those cases of descent, for which our sta- 
tute has omitted to provide, the rigid and technical rule, that we have 
been urged to follow, retains all its authority, and it may also be true 
that in these cases the common law incapacity of the half blood, has 
not been removed, but these are questions that do not properly arise 
in the case, and we shall therefore decline to answer them. 

The judgment at Special Term confirming the report of the re- 
feree is affirmed with costs. 
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Supreme Court. 
_ (Springfield, Illinois.) 
(December Term, 1849.) 


Bera C. Wesster and Georcs L. Huntineron, plaintiffs in error, v. 
Aveustus C. Frencu, Horace F. Asn, Isaac R. Druuer, Pamir 
C. Jonnson, Henry Root, Hrram Ropeers, and SaAmMuet 
Homes, defendants in error.* 


ERROR TO SANGAMON. 


Where sales are made upon secret bids (candlestick biddings) or sealed proposals, as well as 
in sales by open bids, anything which prevents fair competition, or tends to give one party an 
unfair advantage over another, will be discountenanced. 

The law requires good faith and fair dealing, as well in cases of sale by sealed proposals, as by 
open bids. In both cases, effects and consequences are to be considered, in determining what 
fair dealing and the true intent of the transactions require. 

As a general rule in chancery, all parties interested in the object of the suit must be made 
parties, before the Court will proceed to a final determination. This rule is not an arbitrary 
and inflexible one, but is adopted as a matter of convenience, for promoting the ends of jus- 
tice; and whenever its application would defeat those ends, the rule itself must generally give 
way. 

A Court of Chancery is not bound by any fixed rule, in relation to the tender of money. The 
money may at any time be ordered into Court, when the rights of a party require it. 
It is time enough for a party to bring purchase money into Court when he is called upon to 
do so. 

The ruling of this Court on the subject of tender of money, in the cases of Doyle v. Teas, in 
4th Scammon ; DeWolfe v. Long, in 2d Gilman, and in Wright v. McNeely, Peck, 11, 
Ill. Rep., reviewed and reconsidered. s 


This was a bill filed in the Sangamon Circuit Court, to enforce a 
conveyance of the Quincy House to the complainants. 

The State of Illinois was the owner of the Quincy House property, 
in Quincy, Adams County. An act authorising the sale of this pro- 
perty, was passed February 12, 1849. See Laws of 1848-9, p. 107. 
The Governor was directed to sell, for State indebtedness, to the 
highest and best bidder, after advertising, &c.; payment for the pur- 
chase to be made in three instalments; the first on the day of sale, 
the second in one year, and the third in two years thereafter. 

The Governor was required to receive sealed bids from all persons, 
until July Ist, 1849, and at that time to open and compare the bids 
in the presence of the Secretary of State and Treasurer ; who should 
then declare the highest responsible bidder to be the purchaser. 
The purchaser, on payment of the first instalment, to receive a cer- 
tificate of purchase, which should entitle him to a deed on the pay- 
ment of the other two instalments. Upon the payment of the whole 
amount, the Governor was authorised, in his official capacity, to 
convey, by deed, all the right, title and interest which the State 
had in the property. 

The Governor advertised according to law. The first day of 
July being Sunday, the opening of bids was deferred until the suc- 


* We are indebted to Judge Caton for the report of this case. 
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ceeding day. On opening and comparing the bids, it was found 
that Jacob Bunn had bid $15,250; E. A. Thompson $17,000; John 
W. McFadden, John R. Webster and W. W. B. Powers $17,000; 
C. A. Warren $17,250; B. C. Webster and Geo. L. Huntington 
$21,100. There was also found among the papers opened, a propo- 
sition from Henry Root & Co. (composed of Root, Rodgers and 
Holmes), as follows : 

“We, the undersigned, propose to pay the State of Illinois five 
hunded dollars more than any bid made for the Quincy House 
property, up to 10 o’clock A. M., 2d July, 1849. 

“Henry Roor & Co.” 

And also the following from Ash & Diller (composed of Horace 
F. Ash and Isaac R. Diller): 

“We, the undersigned, propose to give for the said Quincy House 
and property, the sum of six hundred and one dollars over and above 
the highest bid of the highest responsible bidder for said house 
and property, made according to the advertisement of the Gov- 


ernor. 
“Aso & Ditter.” 

The bid of Webster and Huntington being the’ highest specific 
amount, the Governor added thereto the five hundred dollars ex- 
cess proposed to be given by Root & Co., making $21,600, and to 
this aggregate sum added six hundred and one dollars, the excess 
proposed to be given by Ash & Diller, making a total of $22,201. 
And, at this sum, awarded the property to Ash & Diller. 

Ash & Diller did not, as required by law, pay the first instal- 
ment on the day of sale, and give the security, nor offer to do so, 
for the payment of the other, but instead thereof, gave their bond 
to do so at a future day. In about fifteen days, they tendered the 
first payment and the necessary obligations for the payment of 
the other two, which the Governor received for safe keeping, but de- 
clined to give a certificate of purchase, until he should become sat- 
isfied as to their right to receive the property. 

Webster and Huntington, on the day of sale, offered to pay the 
first instalment, and give proper and acceptable security for the 
others, as directed by law; but the Governor refused to receive the 
same, stating that he had determined to accept the proposal of Ash 
& Diller. And for greater caution, and to preserve as far as possi- 
ble their equitable rights, did, on the succeeding day (and before 
Ash & Diller had made either payment or tender), tender to the Gov- 
ernor the first instalment and security (admitted by him to be suffi- 
cient) for the other two, which he again, and for the reasons before 
given, refused to accept. Afterwards, the Governor, on payment of 
the amount at which he had awarded the property to Ash & Diller, 
to wit, $22,201, conveyed by deed to them, and they to Philip C. 
Johnson ; their proposal having been filed by his consent and pro- 
curement, and he being privy to all the proceedings and equities in- 
volved in the premises, and a purchaser with full notice. 

The cause coming on to be heard at the August term of the San- 
gamon Circuit Court, 1849, the default of Root, Rodgers and Holmes 
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was entered, and judgment pro confesso taken asto them. The Gov- 
ernor, by his counsel, and Ash & Diller and Johnson, by their coun- 
sel, severally filed demurrers to the complainants’ bill. It was stipu- 
lated by the parties, for the purpose of bringing this case properly 
before this Court, that the Circuit Court, Davis, J., presiding, 
should pro forma sustain the demurrers, and dismiss the bill. To 
reverse this decision, and to set aside the conveyances from the Gov- 
ernor to Ash & Diller, and from them to Johnson, and to compel a 
conveyance to the complainants for the sum proposed to be given in 
their bid, is the object of this writ of error. 





S. T. Logan, for plaintiff in error. 


Lincoln & Herndon, on the same side, presented the following 
points and authorities : 


This bidding of Ash & Diller, of six hundred dollars more than the 
highest bid, is not a specific bid. It is a gambling business—a stock- 
jobbing transaction—an evasion of the law, and a total subversion 
of the manifest intention of the Legislature (Laws of 1849, p. 
107; 2 Kent, 536, 540; 5 Gilman, 513). The bidding of plaintiffs 
in error is a contract, and a bill for specific performance will lie. 
Mandamus is not the proper remedy, but only a bill for specific per- 
formance (Chitty on Contracts, 238, 239 ; 2 Kent, 537, 538 ; Story on 
Contracts, secs. 322, 323, 341, 342; Story’s Eq., Jur., secs. 713, 714, 
715, 716; Babington on Auctions, 30, 159, 162). The government is 
the agent of both parties (Laws of 1849, p. 107; 2 Kent, 539; 
Story on Contracts, sec. 319). This contract will be enforced and 
decreed, although the State cannot and is not a party in the bill, and 
the State has an interest in the result of the suit (5 condensed U. S., 
766; 9 Wheaton, 738; 1 Douglass’ Mich. R., 527; 1 ibid, 225). 
This tender was in due time, and was properly kept by Webster and 
Huntington (24 Pickering, 168.) 


M. Brayman for plaintiffs in error, submitted the following points 
and authorities : 


1. The policy of open sales at auction is to produce competition, 
by disclosing to each bidder the sum bid by his adversary, and giving 
him an opportunity to advance upon that sum. Each bidder has 
before him a certain sum against which to bid, so that in each case, 
to make a bid is to name a sum. Even if one offers to give so much 
over the highest bid, his offer is a good bid, because it follows a bid 
of a definite sum, already known, and is susceptible of instant com- 
putation, or rather requires no computation. 2. The policy of sales, 
upon sealed or secret bids, is to stimulate purchasers to bid high, by 
concealing from each a knowledge of the bid of all others, and com- 
pelling them to inquire and bid according to the real value of the 
property, without a chance of bidding again, after the first failure. 
All collusion and fraud being impossible, by reason of the bids being 
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secret, each is compelled to offer, at first, the full amount he is will- 
ing to give. The highest bid takes the property, and if there is but 
one bid, itis the same. 3. At the moment appointed for opening 
bids, all stand upon the same footing. No one has precedence of 
another. In contemplation of law, they are opened and their con- 
tents announced at the same time. And the right of the highest 
bidder to have the property awarded to him accrues instantly ; for 
the transaction is in the nature of a bargain and sale, where a 
written proposal has been made by the vendor, and accepted in 
writing, according to its terms, by the vendee. 4. Furthermore, no 
proposal, which does not respond to the advertised terms, by naming 
a distinct and certain sum, can be deemed a bid; for it is, of itself, 
not susceptible of definition or computation. To be recognised as a 
bid, a proposal must contain a distinct proposition, which can be 
acted upon, taken alone, and without reference to any thing out of 
itself. For example, a proposal is filed to give one dollur more than 
any other bid, and there. is no other bid ; or suppose all the proposals, 
no matter how many, are of the same character. The result would 
be no sale. 5. It follows, then, that the bid of Webster and Hun 

tington, was, at the moment of opening, the highest and best, and 
that their right to have the property awarded to them then became 
perfect. It also follows that the proposal of Ash & Diller was not a 
valid, perfect bid, entitled to be noticed. It could not afterwards be 
perfected by comparison with good bids, so as to make it available ; 
for the time for receiving bids had gone by. It must stand as it 
stood at first. Gov. French had no more right to perfect it and give 
it retrospective effect, so as to cut off the right of Webster znd Hun- 
tington, than he had to permit a written alteration of a bid for the 
same purpose. 6. The character of the bids was, at the moment of 
being opened, fixed and determined by their own terms; and it was 
the duty of the Governor to declare the fact. Like an auctioneer, 
he was, for the purposes of the sale, the agent of both parties. It 
will be contended that, in receiving and opening bids and announcing 
the result. the Governor performed an executive duty. It is not so. 
Signing bills passed by the General Assembly, granting pardons, and 
various other acts of a like character, devolving on the executive 
office by the constitution, imply the exercise of a discretion, which 
may not be questioned in a proceeding like this. But putting an 
advertisement in a newspaper, taking letters out of the post office, 
opening them and reading aloud their contents, in the hearing of 
parties interested therein, can scarcely be said to be executive fane- 
tions, around which the constitution and the common law have 
thrown such solemn safeguards. A sheriff, a master in chancery, a 
special commissioner, or Richard Roe, by name, could have per- 
formed the duty as well under the law; and the fact that the person 
selected to perform it was Governor of the State did not take the 
case out of the common rule. or invest it with additional sacredness. 
The making of the deed, however, was required to be done by the 
Governor “ in his official character’—that being a duty imposed by 
section 25 of article 4 of the constitution, and an executive act. As 

VOL. x. 15 
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to executive discretion, see Marbury vs. Madison, 1 Cond., 274-5-6-7. 
As to judicial discretion, see 1 Cond., 19, and notes. 7. Objection is 
made to this form of proceeding, because it affects, though indirectly, 
the interests of a sovereign state, aud shelter sought behind the 
constitutional exemption of states from suit. But the case of Os- 
borne vs. The Bank of the United States, 5 Condensed Rep., 760, so 
clearly developes the true doctrine on this point, as to remove all 
doubt, and to prove that an aggrieved party cannot be barred of his 
remedy because a state may be affected, even though it be in a more 
direct manner than in the case at bar. 8. The law requires that 
the purchaser shall, on the day of sale, pay one-third of the purchase 
money, and give security for the balance. Ash & Diller did neither 
of these things. They were not, therefore, in contemplation of law, 
“ responsible bidders.” Their proposals should, therefore, have been 
rejected, even though their bid had been a valid one. 


Stuart & Edwards, with whom was W. I. Ferguson, presented the 
following points and authorities : 


This is a bill for a specific performance of a contract. In order 
to maintain the bill, two things must concur: First, there must be a 
contract, and, second, a person contracting, from whom, by its pro- 
cess, this Court can coerce the performance of the contract sought 
to be enforced. I deem this proposition self evident. If there is no 
contract according to the legal meaning of the term, there is nothing 
for this Court to enforce, at least upon a bill of this nature. If the 
person who alone could not, by any process within the power of the 
Court, be compelled to perform it, then this Court will refuse to inter- 
fere. It isa settled principle in equity not to interfere where no 
decree for the specific performance of the whole agreement can be 
made. 

This bill is without a parallel, except partially in one case, in the 
whole history of jurisprudence. In this particular case, the aid of 
the Court is sought to review and control the aets of the executive, 
parts of which are admitted to be official. It is not unreasonable to 
require that the gentlemen should adduce some authority in support 
of their view of the case; and if that authority cannot be found in 
some adjudicated case, it, at least, should be shown that some clear 
right of the complainants has been violated, and that some equally 
clear principle of equity requires that this Court should assist them 
in the maintenance of that right. 

The Legislature has seen proper to confer certain authority upon 
the executive ; not upon the individual, but upon the individual in 
his official. capacity. In so doing, they, as representatives of the 
people, have reposed confidence in the judgment, the discretion and 
integrity of that officer, and when this Court attempts to reverse the 
acts of that officer in the exercise of the power conferred by the 
Legislature, the power of the Court should be incontrovertible, and 
the right of the party complainant indubitable. The state is a 
necessary party, and as no suit could be maintained against it, the 

















THE NEW-YORK LEGAL OBSERVER. 115 





Supreme Court.—Webster et al. v. French et al. 

Court has no jurisdiction. As to parties, Story’s Eq. Pl., sec. 81; 
Walker’s Mich. Rep., 9. The case of Osborne vs. Bank of U.S., 5 
Con. U. S., 766, is no authority against this position. The property 
involved in this*controversy is the property of the State. Her 
interest is direct and immediate ; not a mere passive subject of the 
jurisdiction, but is, if this suit is maintained, required through her 
agent to be an active party in carrying out the decree. When the 
’ suit seeks to divest the title of the government, the Court of Chancery 
cannot entertain jurisdiction (1 Daniel’s Ch. Prac., 104; 2 Sch. & 
Lef., 616-17). By the act of the Legislature, the Governor was to 
decide on the character of bids and bidders: he was authorised to 
make the award, and his decision is final. Under the United States 
land laws, the decisions of registers and receivers are final; end so 
of other officers, commissioners, &c. (McConnell vs. Wilcox, 1 
Scammon ; 3 Merrivale, 472; Bennet vs. Farrar, 2 Gilman, 601). 
The decision at to the character of bids, and responsibility of bidders, 
is dependent upon the discretion of the Governor. From that deci- 
sion no appeal has been provided. It is, therefore, conclusive, unless 
impeached for fraud (Le Roy vs. Corporation of New York, 4 Johns. 
Ch. Rep., 352; Mooer vs. Smedley, 6 J. C. R., 28; Walker vs. Deve- 
reaux, 4 Paige, 249; Rex ex rel. Scales vs. Mayor and Aldermen of 
London, 3 Barnwell & Ad.; Patterson vs. Mayor, &c., N. Y. 1 
Paige, 114; Philips and others vs. Wickham, ibid, 590; Champlin 
vs. Mayor, &c., 3 ibid, 593; 13 Peters, 511; Martin vs. Mott, 6 U.S. 
Cond. Rep., 418). The acts to be done in this case were executive, 
and cannot be restrained or directed by this Court. ‘The Court could 
not enforce a decree in this case, should the same be rendered (Ma- 
dison vs. Marbury, 1 U. S. Cond. Rep., 278; 1 Arkansas, 1 ; Decatur 
vs. James R. Paulding, 14 Peters, 497). When defect for want of 
parties is vital to the character of the bill, or fatal to the jurisdiction 
of the Court, advantage thereof may be taken at any stage of the 
case (Story’s Eq. Plead., 263). . 

There was never any contract, such as this Court could enforce, 
entered into between the Governor and complainants. 

It is not deemed necessary to cite authorities to show that sales of 
this kind are within the statute of frauds. The statute authorising 
the sale of the property points out the manner in which the contract 
is to be consummated, namely, by the declaration of the Governor, 
and the certificate of purchase, which is to be concurrent with the 
payment of the first instalment. This declaration and certificate, or 
at least the declaration, is in the place of signing by the auetioneer, 
which is required in all cases of sales at auction. 

A bill for specific performance will not lie against a person ona 
contract for the breach of which he is not personnally liable in an 
action ex contractu (Hickman vs. Grimes, 1 A. K. Marshall, 87; 
Smith vs. Carney, 1 Litt., 295). And this is undoubtedly the law 
where the person contracting is acting for others (Story’s Eq., vol. 
2, p. 45, sec. 741; 3 Merrivale’s Rep.,- 472). The Governor, acting 
as the agent of the State, and contracting as such. could not be sued 
on this contract (1 Term Rep., 172; ibid, 674; 1 Cranch. 347). The 
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award of the executive was right, and the bid guod and valid 
(1 Sugden on Vendors, 17; 3 Merrivale’s Rep., 472, and following). 

But lastly, this bill is defective, and should be dismissed, because 
it doves not aver a sufficient tender and continued willingness and 
readiness to perform on the part of the complainants, by bringing 
the money and notes into Court (De Wolf vs. Long, 2 Gilman, 679 ; 
Doyles vs. Teas, 4 Scammon, 202 ; Wright vs. McNeeley, decided at 
this term of the Court). 


Browning and Bushnell, on same side, made the following points : 


The power was a judicial and discretionary one, and the decision 
of the Governor was conclusive (Martin vs. Mott, 6 Cond., 418, 419; 
Lane vs. Dorman, 3 Scam., 241, 242; United States vs. Arredondo 
et al., 6 Pet., 729 ; Vanderheyden vs. Young, 11 Johns., 158 ; The People 
vs. Collins, 19 Wend., 60, 64; Gaines vs. Buford, 1 Dana, 481, 484, 
506; Merrill vs. Sherburne et al., 1 N. H., 203, 205; Gordon vs. Far- 
rar, 2 Doug., 415; Fletcher vs. Peck, 2 Cond., 319, 320; Roe vs. 
Harris, 2 Wash. Va. Rep., 126; Henderson vs. Brown, 1 Caine’s Rep., 
101; Wilcox vs. Jackson, 13 Pet., 511; McConnell vs. Wilcox, 1 
Scam., 350, 351; Bennet vs. Farrar, 2 Gil., 602; Brown vs. Jackson, 
5 Cond., 274; Walker vs. Devereaux, 4 Paige’s Ch. Rep., 249, 250; 
Rex vs. Mayor of London, 23-Eng. Com. Law Rep., 67, 68 ; Stuyve- 
sant vs. Mayor, &c., of New York, 7 Cow., 606 to 608). The Court 
will direct and control ministerial but not judicial officers. It will 
set them in motion—require them to act, but not control their judg- 
ment. The Governor was a judge, and if, after the bids’ were in, 
he had refused to examine and decide upon them, it may be that the 
Court would have entertained a mandamus to compel him to dc cide, 
but would not have directed what the decision should be (Judges of 
Oneida C. P. vs. People, 18 Wend., 93; The People vs. The Superior 
Court of N. Y., 5 Wend., 125 ; The People vs. Judges Dutchess C. P., 
20 Wend., 659; Wilson vs. Supervisors of Albany, 12 Johns., 415; 
Hull vs. Supervisors of Oneida, 19 Johns., 261; Judges of Oneida 
C. P. vs. The People, 18 Wend., 93; Hull vs. Supervisors of Oneida, 
19 Johns., 261). A bill for specifie performance will not lie in this 
case, because it seeks to divest the State of title to land. The State 
cannot be sued, and, of course, the Court has no jurisdiction to 
decree against her (1 Daniel’s Ch. Pr., 175; Hovenden vs. Ld. An- 
nesley, 2 Schoals & Lefroy, 617; Story’s Eq. Pl.. sec. 69 ; Osborne 
vs. Bank U.S., 5 Cond., 760, 761; Reeve vs. Attorney General, 2 
Atk. R., 223). A bill for specific performance will not lie against a 
person to enforce a contract on which he would not be personally 
responsible for damages, as when he is acting for others (Hickman 
ps. Grimes, 1 A. K. Marsh., 87; Smith vs. Carney, 1 Litt., 297; 2 Sto- 
ry’s Eq., 45, sec. 741). The Governor was the agent of the State, 
the contract was the contract of the State, not his individual con- 
tract, and for any damages, the Governor could not have been sued 
at law (Macbeth vs. Haldimand, | T. R., 172, marg. synopsis ; Unwin 
ps. Wolseley, | T. R., 674, marg. synopsis; Williams vs. Steward, 3 
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Merrivale, 506; Hodgson vs. Dexter, 1 Cond., 331, 332). This is a 
bill to compel a contract to be made. The bid does not make the 
contract, but the bid and its acceptance united. The complainants’ 
bid never has been accepted. No contract, therefore, exists, and, of 
course, there is no contract to be specifically enforced. Either party 
might have withdrawn the offer at any time before its acceptance 
(Payne vs. Cave, 3 T. R., 149; Downing vs. Brown, Hard., 181; 1 
Sug. Vend., 48, top paging; Chit. on Cont., 319; Babington on Auc- 
tions, 30, 31, 42, marg.). Mutual consent is required before a contract 
is completed: until then the matter rests in negotiation (Mactier vs, 
Frith, 6 Wend., 111; Eliason vs. Henshaw, 4 Cond., 433; Bruce vs. 
Pearson, 3 Johns.. 534; Tucker vs. Woods, 12 Johns., 190). 

The bid of Ash & Diller was the highest and best bid. The bid 
itself was a legal bid, and such as the Governor was authorised and 
required by his duty to the State to accept. Bids of a similar cha- 
racter have frequently been made and sustained as valid. The act 
does not require a specific bid (1 Sugden on Vend., 20, top paging; 
Babington on Auctions, 44, 45, marg.; Williams vs. Stewart, 3 Mer- 
rivale, 471, 504). Even if the bid of Ash & Diller was irregular, it 
was still a bid, and being higher than the bid of Webster and Hun- 
tington, the latter would not have made the highest and best bid, 
and would not have become entitled to the property. The State 
may, of course, waive the irregularities of a bid, and give the 
property to the bid which is irregular (Williams vs. Stewart, 3 Mer- 
rivalle, 504, 506). Nor does the demurrer to the bill admit that 
Huntington and Webster were the highest responsible bidders. This 
might be the case, had the bill simply averred that fact; but the bill 
sets out all the facts from which that conclusion is sought to be 
drawn, and the demurrer only admits the facts, and devolves it upon 
the Court to draw the legal conclusion from them (3 Merrivale, 503). 

The bill is founded on the idea that the bid of, and sale to, Ash & 
Diller was invalid. If they were not purchasers for themselves, the 
sale is void, and they cannot be held as the trustees of a title for 
others, which is not in them. The positions are incompatible 
(3 Merrivale, 506). 





Opinion by Mr. Justice Caton : 


On the 12th of February. 1849, the General Assembly passed a 
law authorising the Governor to sell the Quincy House, belonging to 
the State. The second section of that act required the Governor to 
advertise the property, stating the terms and conditions of the sale. 
The third section provided that the property should be sold for State 
indebtedness, one-third to be paid down, and the balance in one and 
two years; and that, for the two last instalments, notes should be 
given, with sureties to be approved by the Governor. The fourth 
section says; “'The Governor shall receive written sealed bids for 
said property, from all persons, until the first day of July, A. D. 1849, 
at which time all the bids received shall be opened and compared 
by the Governor, in presence of the Secretary of State and Treasurer ; 
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who shall then declare the highest responsible bidder to be the pur- 
chaser of said property, who shall, upon the payment of the first 
instalment, receive a certificate of purchase, which shall entitle him 
or his assigns to a deed for said property upon the payment of the 
other two instalments.” The fifth section authorises the Governor 
“inhis official capacity,” to convey by deed, &c. 

In obedience to this act, the Governor advertised the property for 
sale, and on the 30th of June, the complainants filed their sealed 
proposal, offering $21,100 for the property, which was the highest 
specific bid made, although several for less amounts were filed. On the 
same day the defendants, Ash & Diller, filed a sealed proposal to give 
for the property “the sum of six hundred and one dollars over and above 
the highest bid of the highest responsible bidder.” Henry Root & Co., 
on the next day, filed a similar proposal, offering “five hundred dol- 
lars more than any bid made.” The first day of July being Sunday, 
the bids were not opened till the next day, when the complainants 
attended, and offered to pay the amount of the first instalment upon 
their bid, and to execute their note, with sureties to be approved by 
the Governor, according to the terms of the act, but the Governor 
informed them that he would not receive said payment and note, 
because he had determined to accept the proposal of Ash & Diller. 
On the next day the complainants made «a formal tender of the first 
instalment and note, which was in like manner refused. The pro- 
posal of Ash & Diller, which was accepted by the Governor, was 
computed at the sum of $22,201. The complainants in their bill 
set forth these facts, and also aver, that some days after, Ash & 
Diller tendered the said first instalment and note, with sufficient 
sureties, to the Governor, who took charge of the same for safe keep- 
ing, but refused to give a final decision as to the legal effect of this 
tender. The bill also charged that the defendant, Johnson, was in 
some way interested in the bid of Ash & Diller. 

The bill further shows that it is, and for a long time has been, an 
established custom of the post office department, and other depart- 
ments of the United States government, and others, individuals and 
corporations, who habitually have made, and do make contracts upon 
written sealed bids, to reject such proposals as those of Ash & Diller, 
and of Root & Co., as not fair, bona fide and valid bids. 

As to Root & Co., the bill was taken for confessed. The other 
defendants filed a demurrer, which was pro forma sustained, and the 
bill dismissed. Previous to the order sustaining the demurrer, there 
is in the record an agreement of the parties, showing that since the 
bill was filed, the Governor has conveyed the premises to Ash & 
Diller, and that they have conveyed to Johnson. Although the 
agreement does not stipulate that these facts shall be considered as if 
presented by a supplemental bill, yet the case has been here argued by 
the counsel on both sides as if such were the state of the record, and 
so, for the purposes of the present decision, has it been considered 
by this Court. 

From the barrenness of the books upon questions arising upon this 
sort of seeret or sealed bidding, we may reasonably inter that till 
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recently, at least, this has not been a very common mode of making 
sales or entering into contracts. At the present time, however, this 
mode of selling property is very common, and contracts for the con- 
struction of public works are almost universally made in this way, 
as well as a vast variety of other contracts, both by the general gov- 
ernment and state authorities. The practical operation of this mode 
of doing business, has so recommended it to the favor of the public, 
that it has already become thoroughly incorporated into our business 
habits, and hence the question before us becomes one of peculiar 
importance. 

Where sales are made upon secret bids, or sealed proposals, it is in 
fact but another mode of selling by auction, and, in this, as well as 
in sales by open bids, anything which prevents fair competition, or 
tends to give one party an unfair advantage over another. must be 
discountenanced by the Courts. The same rules of morality, fair- 
ness. and justice must govern in the one case as in the other. 

The only case referred to or found, which is supposed to have any 
similarity to this, is Williams vs. Stewart, 3 Merrivale, 471 ; and 
what is said by Lord Eldon there, on this question, it is admitted, is 
but dictum ; for he professedly went out of his way to express an 
opinion on this point, while he decided that he had no jurisdiction of 
the case made. There, commissioners were authorised to sell certain 
land tax to the highest bidder, and they were required by an act of 
parliament to post a notice of the first bid received, for fourteen days 
on the church door, and in case no other offer was made in that time, 
exceeding the first offer by at least one per cent., they were authorised 
to close with the first offer. But in case an offer was made exceed- 
ing the first by at least one per cent., they were required to sell to 
the person offering the highest price. One of the commissioners 
made an offer which was posted on the church door. Then the com- 
plainant, Williams, offered sixty per cent. more than that offer, and 
Isted offered “one per cent. above the offer of any other person,” 
and the Lord Chancellor expresses the opinion that this bid was 
binding on Isted. The act in that case did not say whether the bids 
should be secret or public, nor does the bill show but that all the bids 
were in fact public. This statement is sufficient to show that neither 
the law nor the bidding under it was like those in the case before 
us. Here the law expressly required all the bids to be under seal, 
which could not be opened till the bidding was closed. The bidding 
in this case, therefore, was in the strictest sense secret, and must be 
governed by rules reasonably adapted to such a proceeding. 

In the case above reterred to, the Chancellor says that sales where 
one bidder does not know what another has offered, are denominated 
candlestick biddings in the north of England, where it was never 
doubted that a bid of one per cent. more than any other offer was 
binding on the bidder. If we are to understand from this that it 
was also binding on the seller, the most that can be said for it is, 
that in the north of England custom had sanctioned this kind of offer. 
In this country, where this kind of secret bidding has become so 
common, we learn from this bill that custom has adopted a different 
rule, and all such bids are rejected as void. 
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There are a great variety of ways in which auction sales are con- 
ducted, where the bidding is public; yet all are governed by the 
same general principles. In case of sales where the bidders make 
written sealed proposals, within a given time, at the expiration of 
which, and not before, the bids are opened and the highest bidder is 
declared to be the purchaser, it is but another, although an entirely 
distinct kind of sale by auction. Each of these modes of auction 
sales possesses its advantages and disadvantages, both to the buyer 
and tothe seller. Incase of open public sales, the bidders have the 
advantage of each other’s judgments, and can see at once how high 
it is necessary to bid in order to secure the property, while the seller 
has the advantage of open competition among the bidders. In sucha 
sale each bidder has a right to know what bids are made by others, 
and to entertain a secret bid would be a fraud upon all the other bid- 
ders. Even open bids, apparently made in good faith, but which are 
not made with a design to purchase the property, but which are pro- 
cured by the seller, in order to induce others to bid higher, are 
fraudulent, and for which the purchaser may refuse to complete the 
contract (Brixwell vs. Christie, Cowper, 395). So also a secret. com- 
bination among the bidders, for the purpose of preventing fair com- 
petition, is a fraud upon the seller, for which he may avoid the sale. 

The peculiar advantages, to both seller and bidders, where the 
sale is by secret bids or sealed proposals, are also obvious, and any- 
thing which deprives either party of these proper advantages, ought 
in like manner to be treated as fraudulent. In this kind of sale it is 
to the advantage of the seller, that the bidders should not know who 
they are bidding against, or against what bids they are contending, 
except as they may conjecture ; and it is the manifest right of each 
bidder that others should be kept in ignorance of the amount of his 
bid. The object is to make each one bid upon his own judgment, 
and independent of other bids, and without regard to them, except 
as he may conjecture what they may be. Should the seller upon a 
sale like this, before the time for bidding had expired, open a bid 
and communicate it to another, who should thereupon make a higher 
offer, the sense of justice of every man would revolt at such a pro- 
ceeding. In that case the bidders would not be upon equal terms ; 
and were such a practice tolerated, all confidence in this kind of sales 
would be at an end. 

It is said that the bid here received is within the terms of the law, 
and conformable to the terms of the sale, it being literally and in 
fact a higher bid than that of the complainants. This may be ad- 
mitted without making the offer a legal bid. It is not enough at all 
times that a bid should be within the express terms of the sale. 
Neither party can shield himself behind a literal compliance with 
these terms, when he attempts to commit a fraud, or do any other 
act which is unfair or unjust towards other parties who are interested 
in the sale. When Lord Mansfield first held, in the case of Brixwell 
vs. Christie, that by-bidding was a fraud upon real bidders, it was not 
denied that such a practice was no violation of the express terms of the 
sale, yet he did not hesitate to hold it to be a fraud, simply because 
it was unfair. He justly remarks, “ the basis of all dealing ought 
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to be good faith.” There is never to be found in the terms of an 
auction sale, a clause prohibiting the bidders from combining together 
to prevent competition, still it is none the less unlawful for them to 
do so. The law implies every thing which good faith and fair deal- 
ing require, and none the less so in the case of sales by sealed pro- 
posals than by open bids. Ju both cases effects and consequences 
are to be considered, in determining what fair dealing and tte true 
intent of the transaction require. This principle has long been 
applied to sales by open bids, and we cannot doubt that it ought to 
be applied where the bids are by sealed proposals. 

Suppose in the case of a sale by open bidding, a written bid should 
be received. of which the other bidders were ignorant, it would 
hardly be denied that that would be a fraud upon the other bidders, 
and yet the ease before us is in principle the counterpart of such a 
bid. Inthe former case, it is the right of each bidder to know what 
the others offer; in the latter it isthe right of each to have his bid 
kept concealed. For the seller to admit the bidof Ash & Diller has 
the same effect upon the bid of the complainants that it would have 
had for him to have allowed them to make a specific bid after that 
of the complainants had been opened and made known. If this bid- 
ding is allowed, then one man, by offering a nominal sum over all 
others, may appropriate, to his own advant ge, the judgments of 
others, who may have gone to great expense to form a correct opi- 
nion, when the very mode of selling was designed to give to each 
bidder the benefit of his own superior judgment. 

To allow such a bid, is to render absolutely unavailing all specific 
bids, as well those made subsequently as those which were filed be- 
fore. It precludes all possibility of a specific bidder getting the 
property, and all prudent and responsible men are driven from such 
sales, or else they must resort to some trick to avail themselves of 
such a practice. All fair competition is destroyed, for some such bid 
must always take the property. If these bids are tolerated, a res- 
ponsible man will either not bid at all, or else he will get some irres- 
ponsible person to bid for him, behind whom he will stand till the 
result determines whether the bid is an advantageous one or not. 
If it is, he will then step forward with the funds to complete the 
purchase, but if it is not, he will remain in the dark, and allow the 
bid to be disregarded as irresponsible; where, as in this case, that 
right is reserved, or else will compel the seller to look to an irres- 
ponsible man forhis remedy. This kind of bids will necessarily intro- 
duce and encourage this sort of tricks and practices, and real, bona 
fide bidders will not be found. Specific bids, with the expectation of 
getting the property, will cease to be made, and then, for want of a 
basis upon which these fancy bids may rest, they must fall to the 
ground, and there will be an end of all this kind of sales. 

Lut in this ease there were two offers of the same character, and 
by what rule was the preference given to Ash & Diller? They offer 
$601 over the highest bid of a responsible bidder, and on the next 
day, Root & Co. offer $500 more than any bid made. Was Ash & 
Diller’s a bid made? Then this last was $500 more. Now, the rule 
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adopted was, to add to the highest specific offer, the bid of $500, 
which was last made, and to this sum was added the previous offer 
ef Ash & Diller, making in all the sum of $22,201, which was 
decided to be the amount of Ash & Diller’s bid, and for which they 
were declared to be the purchasers. If the principle was to be 
adopted of tacking to the highest specific bid the excess offered in 
one of the uncertain bids, and considering the latter a specific bid 
to that amount, and then add to that the excess offered in the other 
uncertain bid, in order to determine its amount, we are unable to 
discover any satisfactory reason for giving the preference to Ash & 
Diller. Their bid was not only prior in date, and uncertain in 
amount, but it was also conditional, for it was so much above the 
highest bid of the highest responsible bidder, while the bid of Root 
& Oo. was last in point of time, and unconditional, being so much 
more than any bid made. If Ash & Diller were now seeking to 
avoid their bid instead of insistmg upon it, it would be hard to show 
that theirs was higher than that of Root & Co., for they being the 
next bidders after Webster and Huntington, might, with apparent 
propriety, insist upon having their bid first added to the highest spe- 
cific offer, in order to determine its amount, rather than having a 
subsequent bid of the same character thrust in between them for the 
purpose of enhancing theirs. Had the order in which these offers 
were made been regarded, and that of Ash & Diller first added te 
that of the complainants, and to that sum had been added the last 
offer made by Root & Co., for the purpose of ascertaining its amount, 
they would have been declared bidders for the same sum for which 
the property was awarded to Ash & Diller. But it seems to us im- 
possible to lay down any satisfactory rule to ascertain which of these 
uncertain offers should be first added to the speeific bid, for the pur- 
pose of enhancing the other, and hence the impossibility of deter- 
mining which of these was the highest. Each having an equal right 
to claim the benefit of the rule, each may with equal propriety insist 
that theirs is the highest, for it would be so when the rule is applied 
to it. By applying the rule to each alternately, they are made of 
equal amount. In such an event, it was substantially admitted in 
the case of Williams vs. Stewart, by the counsel who supported the 
uncertain bid, that the two bids would destroy each other; for they 
say, “it may be objected if another person had made a similar offer, 
the two offers would have amounted to nothing, and the commission- 
ers could have accepted of neither. But it is enough to say, that in 
the present instance no such case has arisen.” 

If this sort of bidding is: sustained, it may prove no less detri- 
mental to the seller than to the other bidders. ‘Fhe reason urged in 
support of Ash & Diller’s bid is, that as the property was worth 
more to them than it could be to any one else,. it was but right that 
they should be allowed to secure it by offering to pay so much more 
than any one else would. But this peculiar value of the property to 
them, is a circumstance of which the seller is entitled to the full 
Benefit ; and the very fact of their adopting this mode of bidding, 
shows that they supposed that they could obtain it cheaper in this 
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way than they could by offering a specific sum; which they would 
be entirely certain would exceed any other offer. When men are so 
anxious to get property that they are willing to put in a desperate 
bid rather than run the risk ef losing it—a bid which might prove 
absolutely ruinous, if strictly enforced, we may well suppose, if com- 
pelled to offer ‘a specific sum, that they would bid at least up to the 
full value of the property to them. 

Laying out of view the immoral tendency, so forcibly urged upon 
the argument, that this sort of reckless, desperate, gambling bidding, 
would have upon the community, we have no hesitation in saying 
that it is unfair towards other parties, and that such offers ought to 
be treated as no bids at all. 

It is true, that by accepting the bid of Ash & Diller, with the con- 
struction given it, something more than a thousand dollars would be 
obtained for the property over the bid of the complainants; but that 
sinks into insignificance when compared with a great principle, the 
determination of which must so essentially affect business transac- 
tions throughout the State. We are fully satisfied that sales could 
not be safely made, or contracts entered into, by sealed propo- 
sals, if bids like this were allowed. Each bid should be a complete 
and independent offer of itself, depending upon no other bid for its 
explanation or support, and which, if there were no other bid, would 
effect a sale of the property. 

Several other objections are taken to this bill, which will be now 
considered. It is said that the State is interested, and that it isa 
fatal objection that she is not a party. That the interest.of the State 
may be incidentally, if not directly, affected by the decree in this 
ease, is undoubtedly true. As a general rule all parties interested 
én the object of the suit must be made parties before the Court will 
proceed to its final determination. This rule, however, is not an 
arbitrary or inflexible one, but is adopted as a matter of convenience, 
and for the purpose of promoting the ends of justice, and whenever 
its application would defeat those ends, the rule must generally give 
way (1 Story’s Eq. Pl., sec. 77). Many instances are to be found 
where the rule has been dispensed with, on account of the great 
inconvenience and delay which it would occasion, although there 
was a possibility of its being complied with. How much more 
readily, then, should we admit an exception where there is an abso- 
lute impossibility of its being complied with? Here the State cannet 
be made a party. She shields herself behind her sovereignty, and 
refuses to allow herself to be brought into Court. But what is the 
ebject.of this suit? It is to determine which of these bidders shall 
have the property. In this, they are the parties directly interested. 
If the State were a party, she could not claim the right to hold it. 
She might have an incidental interest as to which shall succeed, as 
the amount which she may get may be thereby effected, and it 
may be that an individual occupying her position would be consi- 
dered a necessary party. But here, as before remarked, it is im- 
possible to make her a party, and surely that cannot be allowed te 
defeat a just claim of right which one citizen may have against 
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another. But this is not a case of first impression. This iden- 
tical question was settled by the Supreme Court of the United 
States in the case of Osborne vs. U. S. Bank, 9 Wheat., 738 ; 5 Con. 
R., 740. There the State of Ohio passed a law taxing the bank. 
The State Auditor had collected the tax which had been paid over 
to the Treasurer, who had, upon the books of his department, passed 
it to the credit of the State, although the fund was actually kept 
separate. A bill was filed by the bank against the Auditor and 
Treasurer, for a discovery and injunction, and to have the money re- 
funded. The State law was declared to be unconstitutional, and a de- 
cree passed ordering the money to be refunded by the Treasurer, without 
the State being a party, notwithstanding the direct and palpable 
interest which she had in the object of the suit. Could any doubt 
have existed, this case abundantly answers the objection, and, as we 
think, upon correct principles. 

But it is said that the Governor was vested with the sole authority 
to determine who is the highest. responsible bidder, and that his deci- 
sion in the exercise of this discretionary power is conclusive. At most, 
but a part of this proposition is true. Discretion is not the exercise 
of the will, but of the judgment, when applied to a question capable 
of being determined in different ways. Ordinarily, with the exercise 
of such a discretion, other tribunals will not interfere. But in no 
sense of the word can a man have a diseretion to determine which 
of two given sums or numbers is the greater. That must be deter- 
mined by comparison alone, and not by the judgment. The Governor 
was not authorised to receive any but legal bids, and we have 
already seen that the proposition of Ash & Diller was not such a 
bid. In no event, then, could it be brought in competition with the 
bid of the complainants. It was impossible that the exercise of a 
discretion should be involved in determining which was the highest 
bid, and hence no such discretion could be conferred. It may be ad- 
mitted that the Governor was vested with a discretion to determine 
who were responsible bidders, but that question he determined in 
favor of the complainants, for he made their bid the first basis upon 
which to determine the amount of the offer of Ash & Diller, and by 
the very terms of their offer, only responsible bids could be used for 
such a purpose. In rejecting the complainants’ bid, he did not pre- 
tend to place it upon the ground that they were irresponsible bidders, 
or that they had not in all respects complied with the terms of the 
sale, but he placed it solely upon the ground that theirs was not the 
highest bid. In this there was the exercise of no discretion involved. 

Again, it is said that the duties imposed upon the Governor by this 
act were of an executive character, and not merely those of an 
agent, and that the Courts will never interfere with a co-ordinate 
branch of the government, in the exercise of its legitimate functions. 
Without entering upon the discussion of the question of power or 
jurisdiction involved in this proposition, it is clear that all the duties 
imposed upon the Governor by this act, except perhaps the mere act 
of making the conveyance, are merely those of an agent, which 
might as well have been conferred upon any other officer or indivi- 
dual. The fifth section of the act says: “the Governor is hereby 
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authorised, in his official capacity, to convey by deed,” &c. Now 
the requiring him to do this one act in his official capacity, shows 
that the Legislature did not suppose that in doing the other act re- 
quired of him, he would act in his official capacity. 

But because the executive may have to do an official «ct, in order 
to invest an individual with the technical legal evidence of a right, 
it would be a reproach to the institutions of a country to say that 
the Courts of justice would not determine between the conflicting 
claims of individuals to that right. We are not to be asked how we 
will enforce or protect that right, when the action of the executive 
is required to do an act by which alone the right can be completely 
secured, for it is not a supposable case that the executive will refuse 
to discharge a mere ministerial duty when the rights of the parties 
are once legally ascertained. The same objection might be urged 
where the Court is about to try a contested election for the office of 
justice of the peace or sheriff, because the Governor alone can issue 
the commission. It can never be supposed that coercive measures 
will be required to induce the highest officer of the State to discharge 
a manifest ministerial duty, upon which the rights of individuals 
depend. 

But in this case even the possibility of such a contingency does 
not exist. No further act of the executive is required to vest the 
legal title in the parties to whom in equity it may belong. The 
Governor has already deeded the property to Ash & Diller, and they 
have conveyed it to Johnson, where the powers of a Court of Chan- 
cery are abundantly adequate to reach it. If one who holds a legal 
title in trust for, or who is equitably bound to convey to another, 
transfer the legal title to a third person, who is aware of the equi- 
table title, that third person becomes a trustee, and is as much bound 
to convey to the real owner as if he had acquired the title with an 
express agreement to perform the trust. The present possession of 
the title, theretore, relieves the case from all embarrassment as to 
the means to be adopted to do complete equity between the parties. 

It was further objected that there is no contract with the com- 
plainants for the Court to enforce. That till the bid of the com- 
plainant is accepted by the Governor, there is no contract, although 
theirs is the highest bid, and that such acceptance should be in 
writing, to take it out of the statute of frauds. As to the statute, 
that cannot be objected on a demurrer. The other question, as to 
when the bargain is struck in sales of this sort, although an important 
one, we think is free from difficulty. The question may be readily 
solved by the application of familiar principles. In this sort of sales, 
written or printed proposals are issued, offering to sell the property 
to the person who will, within a given time, agree in writing to give 
the most for it. The person, therefore, who brings himself within 
the terms of the sale, or, in other words, meets, in writing, the written 
proposition of the seller, thereby closes the contract of purchase. It 
is in principle precisely like the case where one addresses a letter to 
another, offering to sell property on specified terms. There, if the 
person addressed sends an answer in due time, acceding to the terms, 
the bargain is at ence struck, and the correspondence constitutes the 
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written evidence of it. This view of the subject seems to us con- 
clusive of the question, without resorting to the fact, that in this 
case, there is a special law, behind the public written offer of the 
Governor, which, of itself, confers the right to a conveyance of the 
property upon the party who shall bring himself within its terms. 

There is but one other question made in this case, which we think 
it necessary to examine. It is objected that the complainants have 
not actually brought their tender into Court with their bill, and depo- 
sited it with the clerk. In this Court, this is in fact a new question, 
as now presented, although in three different cases, in all of which 
the opinions were prepared by myself, it has been stated that the 
tender should be kept good by bringing the money into Court; yet 
in none of these was the question distinctly presented, or necessary 
to a decision, for in none of them had a sufficient tender ever been 
made, and, consequently, the question did not undergo that careful 
consideration which would have been given it had the case turned 
upon that point. The cases referred to are, Doyle vs. Teas, 4 Scam., 
257; De Wolf vs. Long, 2 Gilman, 679; and Wright vs. McNeeley, 
ante, 241. We consider ourselves, therefore, at full liberty now te 
examine the question, at least, without being concluded by what has 
formerly been said on the subject. 

The question, whether a party who files a bill for a specifie per. 
formance of a contract for the purchase of land shall bring the un- 
paid purchase money into Court, does not seem to have attracted 
much attention, for in no case do I find it carefully examined upon 
principle. The tenor of the decisions, however, upon bills of this 





character, shows that there is no uniform or inflexible rule making ° 


such a deposit indispensable in the first instance. It is true that 
expressions are to be met with in the opinions of other Courts, as 
strong perhaps as those used in the cases above referred to, but it 
will be seen that they are not to be understood as asserting an indis- 
pensable prerequisite. Thus, in the case of Jarbol vs. McAlies’ 
Heirs, 7 B. Monroe, 279, the Court said : “ But were the evidence on 


this point sufficient, in order to make a tender available in a case of 


this kind, it is incumbent on the complainant to pay the money into 
Court. so that during the long progress of a Chancery suit, it may, 
under the control and direction of the Chancellor, be rendered pro- 
ductive. Ina plea of a tender at law, the party, to get the benefit 
of his plea, has to bring the money into Court. Much stronger 
reasons exist for requiring this to be done in a case to be settled by 
the Chancellor ;” and yet in that very case a specific performance 
was decreed, although the money had not been brought into Court, 
nor was even a tender strictly proved ; and the only penalty imposed 
upon the.complainant, for this omission, was, that he had to pay 
interest on the amount during the pendency of the litigation, he 
having had possession of the premises in the mean time. But cases 
of even greater indulgence to the complainant are to be met with. 
In Burke vs. Boquet, 1 Dessaus., 142, which was a bill for a specific 
performance, it does not appear that either a tender or a deposit in 
Court of the purchase money was made, and yet it was decreed, 
“that it be referred to the master, to state and report what is the 
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balance due on the contract in the bill mentioned, and that on 
the payment thereof, with interest, and of the costs of suit, 
within one month from this day, the defendant execute title 
to the complainant in the bill mentioned.” From the brevity 
with which this case is reported, we cannot learn its particular cir- 
cumstances, but the decision itself shows that the suit might be 
maintained without a deposit of the purchase money. The suit of 
Louthler vs. Anderson, 1 Bro. Ch. R., 347, was of the same character, 
and upon a rehearing before the Chancellor, “ his lordship varied the 
decree, in the manner prayed, by ordering it to be referred to the 
master to appoint a short day for the payment of the money and to 
compute subsequent interest till that time, and if, upon a tender of 
a sufficient conveyance, the principal money and interest should not 
then be paid, the plaintiff’s bill to be dismissed (as against defend- 
ants) with costs.” Here is the same case, of time given to the com- 
plainant, even beyond the hearing, for the payment of the purchase 
money. 

In —_ ws. Daniel, 4 Hare, 3 Eng. Ch. R., 420, which was also 
for a specific performance, it was objected on demurrer, that the 
complainant had not complied with his part of the agreement, by 
paying or tendering the whole of the purchase money, and to this the 
Court said, “the only remaining point insisted upon was, that the 
making of every payment was a condition precedent to the right of 
the plaintiff to call for the execution of the agreement—or, in fact, 
to call for the benefit of it; and it was argued that the bill could 
not properly be filed before the plaintiff had, out of Court, fully per- 
formed his agreement. The general rule in equity certainly is not 
of that strict character. A party filing a bill submits to everything 
that is required of him, and the practice of the Court is not to require 
the party to make a formal tender; whereas in this case, from the 
facts stated in the bill, or from the evidence, it appears the tender 
would have been a mere form, and that the party to whom it was 
made would have refused to accept the money. The defendants, 
according to the allegations of the bill, insist that the agreement is 
altogether void, and the plaintiff therefore is at liberty to contend 
that the tender would have been useless.” The reason for a different 
rule at law is stated in that case. 

In New Hampshire, where by express statute a redeeming mort- 
gagor was required to make a tender and bring the money into 
Court, in the case of Bailey vs. Metcalf, 6 N. H. R., 158, the Court 
said, “in this case the money tendered has not been brought into 
Court. But if it were the only difficulty in the case of the demand- 
ants, it might perhaps be now removed, by lodging the money with 
the clerk.” 

he only case which I have found, where this precise question has 
been presented by the record and directly decided by the Court, is 
that of Washburne vs. Dewey, 17 Vermont, 92. There, the defendant 
objected, that “ though the oratrix tendered the money properly before 
the time specified, yet the tender was not kept and brought into Court 
when this bill was entered.” The Court said: “the excuses for not 
performing this contract are, if not frivolous, at least very unsatis- 
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factory. The oratrix having tendered to the defendant the money 
for the payment of the note, had nothing further to do until the 
defendant manifested his willingness to comply with his obligation, 
and demanded the money. There is no pretence therefore for saying 
‘the tender was not kept good.’ ” 

The result of my examination of this subject clearly shows that 
the Court of Chancery is not bound down by any fixed rule on this 
subject, by which it will allow the substantial ends of justice to be 
perverted or defeated by the omission of an unimportant or useless 
act, which nothing but the merest technicality could require. The 
money may, at any time, be ordered to be brought into Court, when- 
ever the rights of the opposite party may require it ; but while he is 
insisting that the money is not his, and that he is not bound to accept 
it, it would seem to be a matter of no great consequence to him 
whether it is in the custody of the Court or not. The Court pos- 
sesses a liberal and enlarged discretion on this subject, by the proper 
exercise of which the rights of all parties may be protected. In all 
the precedents which I have examined in cases like this, I do not 
find a single instance in which the complainant, by his bill, professes 
to bring the consideration money into Court, although a tender is 
most generally averred. Even where a bill is filed by a mortgagor 
to redeem, he does not profess in his bill to bring the money into 
Court, nor is it usual for him to do so, but he only makes a present 
offer to pay the money. He might, probably, by tendering the 
amount due, and by bringing it into Court, stop the interest, but if 
he does not choose to do this, I do not think a precedent can be found 
for dismissing a bill for that reason. I can perceive no stronger 
reason for requiring the money to be brought into Court, in the first 
instance in this case, than in the ease of a mortgage. In the case 
of a bill of interpleader, where the practice on this subject is much 
more strict than in any other case in Chancery, the rule is not in- 
flexible that the fund shall be deposited in Court, and I have been 
unable to find a single instance, where even such a bill has been dis- 
missed for the sole reason that the fund was not deposited at the time 
the bill was filed. Indeed, it has been expressly decided that such a 
bill is not demurrable, because the plaintiff does not offer to bring 
the money into Court. Menx vs. Bell, 6 Sim., 175; 1 Smith’s Ch. 
Pr., 2 Am. Ed., 476; 3 Daniel’s Ch. Pr., 1 Am. Ed., 1760. 

Without pursuing this subject further, I am satisfied that the ex- 
pressions used by me in the cases referred to were not warranted by 
the law, or at least that they should not be understood as laying 
down an inflexible rule, prescribing an indispensable condition, which 
must be complied with before the complainant is properly in Court, 
or even before the Court will proceed to determine the, rights of the 
parties. It is time enough for the party to bring the purchase money 
into Court, when he is called upon to do so. 

The decree of the Circuit Court is reversed, with costs, and the 
suit remanded, with leave to the complainants to amend their bill 
and to file a supplemental bill, as they shall be advised, and with 
leave to the defendants to answer. 

Decree reversed. 











